MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 992/2019

Dr. Vishnu S/o Shalikram Ingle

Aged about 48 years, Occ.Medical Practitioner,
R/o. Maharana Pratap Chowk, Chikhali,

Tah. Chikhali, Dist.Buldhana.

Applicant.

Versus

1) State of Maharashtra, through
The Secretary,
Department of Public Health
Services, Mantralaya, Mumbai-32.

2) Director of Health Services,
“Arogya Bhawan”, Saint George
Hospital, P.Demalo Road,
Mumbai.

3) Deputy Director,
Health Service, Akola Circle,
Akola.

Respondents

Shri A.M.Tirukh, Ld. counsel for the applicant.
Shri M.l.Khan, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri M.A.Lovekar, Member (J).

Dated: - 14™ June 2022

0.A.N0.992/2019



JUDGMENT

Judgment is reserved on 8" June, 2022.

Judgment is pronounced on 14 June, 2022.

Heard Shri A.M.Tirukh, learned counsel for the applicant and

Shri M.l.Khan, learned P.O. for the Respondents.

2. The applicant is aggrieved by denial of benefit of one time
absorption to him pursuant to Notification dated 11.01.2019 (Annexure
A-1) issued by Public Health Department of Government of
Maharashtra.

3.  Case of the applicant is as follows.

The applicant was appointed as Medical Officer, Group-B
(B.A.M.S.) on Ad-hoc basis on 28.12.2007. He continued to work on Ad-
hoc basis till the year 2019 by virtue of orders issued from time to time
(Annexure A-3 collectively). By order dated 03.04.2018 (at p.p.92/93) he
was again given an Ad-hoc appointment and posted at village Selsur,
District Buldhana. Duration of this appointment was from 28.03.2018 to
27.02.2019. By order dated 12.06.2018 (Annexure A-4) the applicant
was relived from his post at Selsur. He made a representation dated
14.06.2018 (Annexure A-5) to respondent no.3 to post him at
Shendurjan P.H.C.. However, respondent no.3, by order dated
25.06.2018 posted him at Hirabambai, District Amravati

(Annexure R-3-l). The applicant could not join there due to medical
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reasons. By order dated 21/22.02.2019 (Annexure A-6) D.H.O.
Buldhana referred him to Medical Board. The Medical Board, vide
communication dated 12.03.2019 (Annexure A-7), certified that the
applicant was fit for duty. The applicant submitted representation dated
28.03.2019 to respondent no.2 and prayed that his documents be
verified for the purpose of absorption. He then made a representation
dated 20.07.2019 (these two representations are collectively marked
Annexure A-8). His representation dated 10.06.2019 was forwarded by
respondent no.3 to respondent no.2 by letter dated 24.06.2019
(collectively marked Annexure A-9). He then made a representation
dated 12.09.2019 (Annexure A-10) to post him on Ad-hoc basis at
Amadapur. By representation dated15.10.2019 (Annexure A-11) made
to respondent no.2 the applicant prayed for absorption. In this

representation he stated —

{8.9¢.00.209%, 9R.019.209% @ {&.20.00.209R =N TJARLETEN AHEl
(920 Yt TABHTRA 9 FBIEN A FEA IRFYER ol TG JAD MU TR
et Add AHAMAE HTA 3. Wl ABN Hacs 9 & ¢ Algat nRied IRATANHB A
FEA Fel. TS M AStwa A I hean AR Dot M. AYeaT Al Adl
FAQALE 21 PHelett . et I A aneliten AgrEgcitydes fam woa Fen =03
Ferep tftert e Fegardt qena Tt

On the basis of aforesaid case the applicant has raised following

grounds —
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A) Till date, none of the representations of the applicant
has been responded in writing so as to let the applicant
know the reason for not absorbing him on the post of
Medical Officer Group-B, B.A.M.S. The applicant has
been told orally by the respondents that his break in
service for the period of 7 to 8 months while he was
appointed on Ad-hoc basis at village Hirabambai is the
reason due to which he is not being absorbed. But the
respondents have failed to consider that the break in
service occurred due to poor health condition of the
applicant. Moreover, the perusal of list of candidates
who have been absorbed shows that there is break in
service of number of candidates but still those
candidates have been absorbed.

B) From the year 2007 applicant has served sincerely at
different villages. There are no adverse remarks or any
departmental enquiry against the applicant. The
applicant’s break in service cannot be the reason for not
absorbing him on the post of Medical Officer Group-B.
More particularly when such break occurred due to
medical reason.

C) The repeated representations on the part of applicant
have not been considered seriously by the respondents.
Since the year July 2019, the applicant is jobless. The
applicant is the sole bread winner of his family. The
applicant has worked on Ad-hoc basis for almost 12
years. Therefore applicant is entitled to be absorbed on
the post of Medical Officer, Group-B, B.A.M.S.
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The principal relief claimed by the applicant is as follows.

A) Direct the respondents to absorb the applicant on the
post of Medical Officer, Group-B, (BAMS) and further
direct to give appointment to the applicant as Medical

Officer, Group-B, B.A.M.S. at some suitable place;

Statement was made at the bar by learned Advocate for the
applicant that relief in clause B was not pressed.
4. Reply of respondent no.3 is at p.p.110 to 118. He has resisted the
application on the following grounds. The applicant was appointed on
contractual basis. He did not challenge his initial appointment. He
would be bound by the terms governing, his appointment which was
essentially Ad-hoc. On completion of period of contract, such
appointment is liable to be terminated. Contractual appointments are
made purely as a stopgap arrangement so that while making regular
appointments due weightage can be given to merit and policy of
reservation can be implemented. Absorption in regular service cannot
be claimed as a matter of right. The Notification which provides for one
time absorption was issued on 11.01.2019. By order dated 25.06.2018
(Annexure R-3-1) the applicant was given an appointment from
26.06.2018 to 25.05.2019 and posted at Hirabambai. He did not join
and thus disobeyed the order. On account of his failure to join at

Hirabambai order of his appointment dated 25.06.2018 was cancelled by
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order dated 16.07.2018 (Annexure R-3-1V). Thereafter, by order dated
18.02.2019 (Annexure R-3-V) the applicant was called upon to furnish
fitness certificate so that he could join. He produced fitness certificate
(Annexure R-3-VI) dated 06.03.2019. By order dated 22.03.2019
(Annexure R-3-1l/ Annexure R-3-VII) he was allowed to join at
Shendurjan. By order dated 21.05.2019 (Annexure R-3-IIl) the applicant
was again given an Ad-hoc appointment from 19.05.2019 to 28.04.2020.

On the basis of notification dated 11.01.2019 (Annexure A-1/
Annexure R-3-VIII) respondent no.3 has contended-

7. It is submitted that the contention of the applicant
is that due to medical reason he did not join at Hirabambai,
but in this regard it is seen from the record of the Office of the
respondent no.3 he never made communication never got the
permission, but the applicant all of a sudden approached the
Office of the respondent no.3 and the applicant has made
application on 14.02.2019 that due to his ill health he could
not join on his duty and kindly grant medical leave at the time
of joining he will produce medical certificate. It is further
submitted that the respondent no.3 by the letter dated
18.02.2019 has directed District Health Officer, Zilla Parishad,
Buldhana that the applicant is illegally absent from duties
from 16.07.2018 hence, send him to medical board for whether
he is fit for duty or not. The copy of the abovementioned
letter dated 18.02.2019 is annexed as Annexure-R3-V and

copy of the medical certificate given by the medical board
dated 06.03.2019 is annexed as Annexure-R3-VI.
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8. It is further submitted that the respondent no.3 by
the order dated 22.03.2019 issued posting order to the
applicant on purely temporary basis posted him in the Zilla
Parishad, Buldhana at Aurvedik Dawakhana Shendurjan with
specific mention in order that period of the applicant from
26.06.2018 to join on duty due to this order he will not be
entitled. The copy of the abovementioned order is annexed

as Annexure-R3-VII. It is submitted that name of the applicant

iIs shown in the seniority list at Serial No.452. It is further
submitted that for the verification of the documents of ad-hoc
Medical Officer, Group-B under this circle, for the purpose of
one time absorption in Government services as per the
notification dated 11.01.2019 was issued by the respondent
no.2 the applicant is not entitled for absorption in service due
to break in services his name is not included in the list of
candidates who would be absorbed as the Medical Officer,
Group-B which is just and proper. It is mentioned in this
Notification that on the commencement of this Notification
candidate must be in service on ad-hoc basis. But it's seen
and cleared that on date of commencement of this
Notification the applicant was not in service. The copy of the
abovementioned Notification dated 11.01.2019 is annexed as
Annexure-R3-VIIl. Hence, the contention of the applicant is
vague and has no meaning hence action taken by the
respondents 2 is just and proper and legal and as per the
policy decision taken by the Government.

5.  With pursis at page 134 the applicant has placed on record his four

ACR’s out of which two are “positively good” and two are “very good”.
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6. The only issue involved in the matter is whether benefit of one time
absorption under Notification dated 11.01.2019 could have been denied
to the applicant.

7. Relevant portion of Notification dated 11.01.2019 is as under —

No0.SAS.2013/CR 797/SER-1.- In exercise of the powers
conferred by the proviso to article 309 of Constitution of India,
the Governor of Maharashtra is hereby pleased to make the
following rules for one time absorption of the Medical Officers
appointed on ad-hoc basis on the post of Medical Officers,
Group B (B.A.M.S.)) in the Maharashtra Medical and Health
Services in the Directorate of Health Services under the
Public Health Department of the Government of Maharashtra,
namely :-

1. These Rules may be called the Medical Officer, Group B
(B.A.M.S)) in the Maharashtra Medical and Health Services
(One time Absorption of Medical Officers appointed on ad-
hoc basis) Rules, 2018.

2. In these rules, unless the context otherwise requires.-

(a)*“ad-hoc Medical Officer” means a Medical Officer,

who was appointed on ad-hoc basis on the post of
Medical Officer, Group B (B.A.M.S.), in the
Maharashtra Medical and Health Services under the
Directorate and who is in the service, on the date of
commencement of these rules ;

(b) “Directorate” means the Directorate of Health

Services under Public Health Department of

Government ;
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(c) “Government” means the  Government  of
Maharashtra ;

(d) “Post” means the post of Medical Officers, Group B
(B.A.M.S.), in the Maharashtra Medical and Health
Services in the Directorate ;

(e) Words and expressions used in these rules but not
defined shall have the same meaning respectively
assigned to them in the Medical Officer, Group-B in
Maharashtra  Medical and Health Services
(Recruitment) Rules, 2011.

3. (1) Subject to the provisions of these rules, every ad-hoc
Medical Officer, Group B (B.A.M.S.) among 738 ad-hoc
Medical Officers, Group B (B.A.M.S.) who is in service on
the date of commencement of these rules shall, with effect
from such date of commencement, be absorbed on the
post of Medical Officer, Group B (B.AM.S.) in the
Maharashtra Medical and Health Services under the
Directorate ;

Provided that, no such ad-hoc medical officer shall be

absorbed on the said post-

(i) If he does not possess the minimum
academic qualifications, specified in the
Medical Officer, Group B, in Maharashtra
medical and Health Services (Recruitment)
Rules, 2011 or is otherwise disqualified for
appointment on the post thereunder ;

(i) If any post reserved for the persons
belonging to the Scheduled Castes,
Scheduled Tribes, De-notified Tribes (Vimukt
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Jatis), Nomadic Tribes, Special Backward
Category or Other Backward Classes to
which he was appointed as ad-hoc Medical
Officer, if it is found that he is not belonging
to such caste, tribe, category or class, as the
case may be ;

(i) Unless his confidential reports are

satisfactory.

The primary eligibility for application of this Notification was that
the beneficiary must be in service on the date of commencement of said
Notification, and none of the sub-clauses in proviso to clause 3(1) should
come in the way of extending benefit of absorption.

8. It is not in dispute that from 2007, from time to time Ad-hoc
appointment was given to the applicant. Following chronology is also
not disputed. By order dated 25.06.2018 (Annexure R-3-1) the applicant
was posted at Hirabambai. He did not join there. By order dated
16.07.2018 (Annexure R-3-1V) his appointment / posting at Hirabambai
on Ad-hoc basis was cancelled. By letter dated 18.02.2019 (Annexure
R-3-V) he was asked to furnish fitness certificate. He furnished fitness
certificate dated 06.03.2019 (Annexure R-3-VI). By order dated
22.03.2019 (Annexure R-3-VII) he was allowed to join at Shendurjan.

Order dated 22.03.2019 briefly states the chronology as under-
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el 9 A e Siiaw encloe o, iR IR I e
f2.26.08.209¢ & .24.08.209% = Fenatia gafergarh dget 3ug.qa. FrEsg, .
SERMEA A2 TGRUE fGet giedl. AR d AR ol Hof et TE.

st Aegeftwr 3 = 3= Ret. ==, A Aafera FRURAT IREoR AEd, e
3MEA b HR A @A EAA AGTAC . 3N A » @ dafera Fiswmmn
ITEATE YT S 3, AR A BANR Ho] TSl AR UL 313

BRA A LMER e Hesftar 9 A snendia €.28.08.209 widd Hremasdt
BRAT 3FRE egar Aoare fetena dakea iRt o ug Red 3mcaE, =ist
Sicat 3o i, Fetewn A fieRa 30, AR dAgeste S getemn AA S
HH! AR Ad E. A Gl 6.08.209¢ T 3FEGHA IREOR AW, A oA
5o Bl SleTaetal Aaet @ Al il 32 VR @, i forgerett anaea 31t a orelt
Fgafter 9 A 3MIAA TG DAUAD HRIA JFAA. TR, AGR o S B iediA
Aeft qoena A 3RgE, arfers v AQ HY, AYS = IEARGHA IR JECAR, i AT
A A BT At

A et fecten yeRnueR bt depies S5 B a S9] 3BA Jd Asteart
HAER B!

9. The aforesaid chronology clearly shows that on the date of
Notification dated 11.01.2019 the applicant could be stated to be in
service. Contents of order dated 22.03.2019 reinforce this conclusion.
This order provides for the only Civil consequence of unauthorised
absence of the applicant i.e. he was not to get salary and allowances for
the period during which he was absent. This order specifically states
that the appointment given thereunder was on the terms and conditions
mentioned in order dated 25.06.2018 (which is at Annexure R-3-I).

Thus, the effect of order dated 22.03.2019, for purpose of considering
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eligibility of the applicant for receiving the benefit of one time absorption
under Notification dated 11.01.2019 would relate back to 25.06.2018.

10. The applicant has also relied on the list of Ad-hoc employees who
were found eligible for one time absorption under the Notification. This
list is attached to the Notification. On page 31 name of the applicant
features at Sr.no.452. Heading of the last column of this list is — “&en
Ada 3ngd @& sgia’”’ and the remark against the name of the applicant is —
“auga . This circumstance further strengthens the conclusion that on
the date of commencement of Notification i.e. 11.01.2019 the applicant
was in service.

11. Three sub-clauses of proviso to clause 3 (1) of Notification dated
11.01.2019 stipulate three more conditions for becoming eligible for one
time absorption. Though it is held that the applicant was in service on
the date of commencement of the Notification, he will have to further
fulfil the criteria in all three sub-clauses of proviso to clause 3 (1) of the
Notification. It may be mentioned that the applicant has placed on
record only four ACRs. His remaining ACRs will have to be considered
by the concerned authority to find out whether the same taken as a
whole are satisfactory.

12. For all these reasons the application is allowed in the following
terms. It is held that the applicant was in service on the date of

commencement of Notification i.e. 11.01.2019. Benefit of one time
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absorption under the said Notification shall be extended to him if the
competent authority comes to the conclusion that he fulfils the criteria in
all three sub-clauses of proviso to clause 3(1) of the Notification dated
11.01.2019. Verification and assessment for this purpose shall be
completed by the competent authority within 60 days from the date of
this order.

No order as to costs.

(M.A.Lovekar)
Member (J)

Dated — 14/06/2022.
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde.
Court Name : Court of Hon’ble Member (]) .
Judgment signed on : 14/06/2022.

and pronounced on

Uploaded on : 14/06/2022.*
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